UNITED STATES ENVIRQNMENTAL PROTECTION AGENCY

AUG 2 | 2000

Leighton G. M. Wong

Acting Head, Environmental Engineering Dept.
Dept. of the Navy, Pacific Division

Naval Facilities Engineering Command

258 Makalapa Dr., Ste. 100

Pearl Harbor, HI 96860-3134

Dear Mr. Wong:

This in response to your letter of July 11, 2000, in which you request clarification from
the Environmental Protection Agency (EPA) regarding the return of certain types of
Polychlorinated Biphenyl (PCB) wastes to the United States (U.S.) for disposal.

EPA has previously decided that when PCBs were procured domestically by the U.S.
Government, taken overseas for use by the U.S. Government, and have remained under the
control of the U.S. Government since the time of procurement, the return of those PCBs to the
Customs Territory of the U.S. for disposal is not considered an import under Section 6(¢) of the
Toxic Substances Control Act (TSCA), and is therefore not prohibited. This interpretation
should be understood to apply to all PCBs (liquid or non-liquid), including PCB Items and any
residuals resulting from cleanup of spills of PCBs during use, storage or transportation. The
itemns you identified in your letter, i.e., electrical equipment, media, debris, soil and solid waste,
are all examples of the type of PCB-containing materials that are covered by EPA's
interpretation.

Should you have further questions concerning this policy, please contact Peter Gimlin of
my staff at (202) 260-3972.

Sincerely,
.
/ O/
John W. Melone, Director
National Program Chemicals Division

ce: PCB Coordimators,
Regions 1 - 10
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CERTIFIED MAIL RETURN RECEIPT REQUESTED

Mr. Peter Gimlin

U. 8. Environmental Protection Agency
Headquarters, Ariel Rios Building

1200 Pennsylvania Avenue, NW

Washington DC 20460

Dear Mr. Gimlin:

Subj: REQUEST FOR CLARIFICATION REGARDING RETURN OF PCB WASTES
TO THE UNITED STATES (U. S.) FOR DISPOSAL

The Navy is in receipt of two letters from the U. S. Environmental Protection Agency
(EPA) Office of Prevention, Pesticides, and Toxic Substances (February 7, 1984 fo the
Defense Logistics Agency and March 11, 1994 to the National Science Foundation)
regarding return of polychlorinated biphenyls (PCBs) to the U. S. for disposal. Inthe
two letters, EPA clarified that PCBs being returned from outside the U. S. customs
territory to the U. S. for disposal are not considered an import, and therefore, are not
barred for import under Toxic Substances Contro! Act (TSCA) Section 6(e) provided
certain conditions are satisfied. Specifically, EPA clarified that the PCBs can be
returned for disposal provided that the PCBs were manufactured in the U. S. and
remained under the control of the U. S. Government at all times.

It is the Navy's understanding that the EPA policy of allowing the return of PCBs for
disposal applies not only to PCB fluids, but also to electrical equipment as welt as
media, debris, soil and solid wastes that are contaminated with PCBs from electrical
equipment. The Navy is currently conducting cleanup actions to address PCBs that
have been released to the environment at various sites in Guam. To ensure
compliance with EPA regutations, the Navy requests concurrence from your office that
the provisions of the 1984 and 1994 EPA Ietters apply not only to fluids but include
contaminated media, debris, soil and solid wastes.

Please direct any comments or questions regarding this matter to Mr. Christopher Lonie
in our Environmental Restoration Division by E-Mail at loniecm@efdpac.navfac.navy.mil
or mail at Commander, Pacific Division, Attn: Mr. Christopher Lonie (ENV1824CL),



5090:B24

Ser ENV1824/ 1769

Naval Facilities Engineering Command, 258 Makalapa Drive Suite 100, Pearl Harbor,
Hawaii 96860-3134. He can be contacted by phone at (808) 474-5962.

Encl:

(1) U. S. EPA Office of Prevention,
Pesticides and Toxic Substances
|etter Dated February 7, 1984

(2) U. S. EPA Office of Prevention,
Pesticides and Toxic Substances
Letter Dated March 11, 1994

Copy to:

Mr. Michael Wolfram

U. S. Environmental Protection
Agency, Region [X

75 Hawthorne Street

San Francisco, CA 94105

Mr. Walter Leon Guerrero

Guam Environmental Protection
Agency

P. O. Box 22439

Barrigada, GU 99621

Sincerely,

iy

LEIGHTON 6. M. WONG

Head _
Environmental Engineering Department

Acting
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Colonel Joseph T. Cucearo

Director

Dirvectorate of Environmental Protection
Defense Logistics Agency

Defense Property Disposal Service
Federsal Center

Battle Creek, Michigan 49016

Dear Colonel Cuccaro:

Agency (EPA) on the statps under the Toxic Substances Control Act
{(TS8CAY, 15 U.B.C, section 2603 et seq., of polychlorinated
biphenyl (PCB) fluid owned by the U.5, Department of Defense
(DOD), located abroad, and returned toc the United Statex for
disposal. If these PCBs are considered to be “imported* pCBs,
their shipment to the United States is prohibited under FPA
regulations, :

In addition, you raquestsd EPA's opinion on the applicability
Oof a letter dated November 13, 1980, from Ms, Pamela Moore of
BPA, to the Assistant Counsel, Defense Logistics Agancy, U.S,
Defensa Property Disposal Bervice. 1In her letter, Ms. Moore
stated that EPA doee not consider the return of these Governmant-
awned PCBs to the Unitad States as importation for disposal.
This is at varlance with a memorandum dated October 23, 1980,
from the Office of the Judge Advocate General of tha Navy to the
Chief of Naval Operationsa, which states that the shipment of
Government-owned Property from a DOD facility in a foreiqgn
country to the United States 13 consideraed "importation® under
other Fedeval statutes and, therafore, the mame interpretation
should apply under TSCA.
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BPA has decided that DOD's right to infort PCRE for purpeses
of disposal depends on the ownership status and the source of
origin of the PCHs, The regulatory background and rationale for
this determination follows,

Section 6(e) of TSCA, 15 U.8.C, section 2605{e), generally
prohibits the manufacture, proecessing, distribution in commerce,
and use of PCBs. 1In addition, section 6(e)(1)(A) vequiree that
EPA set standards for the disposal of PCB wasted. PRegulationsg
implementing section 6{e) are contai?eg éniéu g?ﬁppgrt 261 -

1983), These requlationa were publishe n the Federal PRegister
éﬁ May 31, 1979 (44 FR 31514) and were later recoditied.

Part 761 of Agqency PCB regulations under PSCA defines
manufacture of PCBs to include importation, 40 CFR
section 761.3{n). This definition is conmistent with the
definition of manufacture in the implemented statute. See TSCA
gection 3(7) of MSCA, 15 U.5.C. section 2602(7). Section
761.20.(b) generally prohibits the manufacture of PCBs {and thus
tmpdrtation), but 2uthorizes limited importation for purpeoses of
diEposal until May 1, 1830, See 40 CFR section 761.20(b)(1}.
Since May 1, 1980, all FCB importation has been prohibited.

The May 31, 1379, Federal Register netice explains the reason
‘for limiting the importation o wastes., See 44 FR 31526,

EPA limited the authorized importation until Hay 1, 1980 in ordexr
to create an incentive for other nations to develop PCB disposal
facilities. The Agency determined that other natlons had not
made as much progress as the Dnited States in develaping PCh
disposal facilities and, if thig trend were to continne, the
United States would raceive a disproportionate share of
international PCB wastes,

in a May 1, 1980, Federal Register notice, the Agency
confirmed its policy on PCE Importation, gtating that, effective
on that date, the importation of PCB wastes for disposal would be
prohibited. See 45 FR 29115, The primary rationale for this
"Closed Border Policy® is that since 1379, no other nation had
developed any PCB disposal facility,

With respect to DOD PCB wastes, EPA has determined that ®CBs
originating in other nations or shipped to other nations from the
United States through commercial chinnels should not be
authorized for disposal in the United States. In those
situations where Government-owned PCBx were shippad cverseas
under DOD contral, however, it does not serve the purpoge of the
"Closed Border Policy™ to prevent the wastes from being returned
to the United States. Through this action, the United States

assumes responsibility for the raturn shipment and safe disposal
of PCBa in the United States.
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In accordance with thezge considerations, EPA has classified

- the different sources of PCBs that DOD may desire to ship back to
the United States for disposal and hag determined which would he
classified as “imported® Pchs. 0f course, importation of pOn
wastes would be prohibited under EPA regulations.

There are three situations under which NOD may wish &g ship
PCRe back to the United States for dispomal:

1. where G nt-Qwned PCE wastes were brocured from a
company in the Unitead States and have been under the
control of PDOD sminee the date of procuremant ;

2. vhere PCBs are owned and controlled by a pon contractor;
and,

3. whers PCBs are owned by DOD and were purchased from a
foreign fiwm or foreign-subaidiary of a 0,8, company.

Of these sgituations, only the firat situation would not be
considered importation,’ In this sitvation, DOD shipped BChs to
the foreign country and should be responsible for the proper
disposal of tha vaste in the Undted States., This situvation wag
the subject of the aforementioned Moors letter to DOD in November
1580. In the other two sitwations, however, importation for
disposal would not be allowed, .

The scope of this interpretation oenly applies to thea '
inportation of pChg for disposal under 40 CPR Part 761, BDpA's
interpratation of the term “import” for all other pDurposes of
TSCA is not affected,

The Agency is in the process of reexamining the Closeg Border
Policy. 'The policy will, however, only be changegd after
rulemaking Procesadings conducted in accordance with tha :
Administrative Procedure Agt, 5 U.8,0, section 583, 1If you have
any further questions on this matter, please eantact David Dull,
Chief, Chemical Regulation Branch, Exposure Evaluation Division
at (202) 382-3935,

Bincerely,

(SIGNED) DON B. CLAY

Don R, Clay, Director
Office of Tox{e Subztances
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Re: Request to return PrBg in Antarctica Lo the Unireq
Stateg for disposgal

On Maxch 7. 1934
that the United Stateg Environmenta] Protectiopn Agency allow the

)

return of tnited States government -owned PCRa from Antarctica tq
the Uniteg Stateg for disposal . :
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ownership starus and the source of origin of the PCRs. fThe

Tha manufacture, Processing, distribution in commerca, and
usa of PCHe ig generally prohibited. Toxics Substancaes Concrol
Act (TSca), Section 6(e), 15 U.s.¢, Saction 2605 (e) . In
addition, Tsca Eection 6{e) (1) (A) requires that gpa Set gtandards
for tha digpogal of PCB wagtug. Requlationg implementing section
8le) are contained in 40 cFR Parec 761.

definition of manufacture jin TSCA section 3(7), 1s U.s.c. saction

2602(7). The importation of PCBs for purposaes of disposal wag
generally allowed until May 1, 1980. Since May 1, 1%80, z11 pey
importatioq has been Prohibited, sXcept for PCHE at .
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] The May 31, 1879 Fedara] Reglster notice explaing thar bha
importatiosn of PCB wastes wag Iimitad until May 1, 1sgg in crder
O Craate an ~ucentive for othar natioms to develop pCB dispogal

facilitieg. 44 PR 31526, The Bpa detarmined that other haciomng

had not made a8 much progresg ag the Unired Stateg ip develcping

" PCR disposal facilities, and, if rhig trend wera to continue, =ha

Uniced~sgatss would receive g disproportionate ghare of
laternational PCB wasteg,

In a May 3, 1380, 1 ister notics, the Agency
confirmed itg policy on pon importaticn, Stating that, effecrive
on that date, the importation of PCB wastes for dispogal would be
prohibited. 45 pRp 29115. The primary rationale for this “Closeq
Boxder Policy" ig that at that time, no other nation had
developed any PCE disposal Facilities. '

With respsct to PCB wastes owned by the Department of
Defense (DOD), Epa determined thae where.government-cwned PCRs
Purchased in khe United States ware shipped overszasg Under Dop
control, it did not serve the purpoge of the "Closed Border
Policy" to pravent the wastes from being returned to the United
States. 1n that Situation, tharefors, the shipment of Che PCRa
back to the United States was not congidered to be an imporvation

Policy. gaea February 7, 1984 letter from Donald Clay, Direcrtor,
Office of Moxig Substances, EPA, to Colonel Joseph T, Cuccaro,
Defense lLogisticg Agency, Dapartment of Defenge. Howsvar. the
shipment to the United States by DOD of pPCRa owned and controellaed

foreign firm er foraign subsidiary of z United States company .g
conelderead importation and is prohibited by the EPA pChn

uged, under Department of State control, in United Stateg

Procursment, the shipment of the PCBs to the United Statea for
disposal ig nok considered ap import and is ner barred by ehe
Closed Border Policy. See June 30, 1593 lettar Fram Johkn W,
Melona, Director, chemical Management Division, EPa ro Harry N.
Marinos, Uniteq Statss Department of State.

The EpA considers that the rationale outlined above far ~on
and State Dep&:tment-awned PCBs should also Apply te any przg
purchaged hy the Federal Government in the United States, = iqwn
overseas for use ip United sStateg Government facilities
{including military facilities apd embassies), and Subsequer- , ,
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Dacegsary. However, z171 cther applicabla pecg
to the transport ang disposal of the PCrg.

The 8cope of thie inte:pretaticn only applies to the
importation of PCBa for digposal under 40 Cpr Part 7s1. EPA‘' g

interprstaticn of ths term "imporer faop all other PUrpozeg of
TSCA is noet affectad.

Enclosures
cc: Michgel Walker, mpa CE

Connie Musgrove, Epa olM
BPCE Coordinators, Ragions I-%
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